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STATEMENT OF THE CASE 
Nature Of The Case 
Nathan Wade Herren appeals from the district court's order affirming his 
conviction for violation of a no contact order. On appeal Herren claims (1) there 
was insufficient evidence to support his conviction, and (2) the court erred in 
revoking his withheld judgment. 
Statement Of Facts And Course Of Proceedings 
In the course of an ongoing dispute between Herren and his neighbor, 
William "Kip" McDermott, Herren decided to "us[e] a chainsaw to cut down a 
portion of [Kip's] fence." (See R. p.10.) As a result, the state charged Herren 
with felony malicious injury to property in Ada County Case No. 07-14755. (R. 1, 
pp.9-10, 36-37.) Pursuant to a plea agreement, Herren pled guilty to an 
amended charge of misdemeanor malicious injury to property. (R, pp.54-56.) 
The court entered a withheld judgment and placed Herren on probation for two 
years. (R., p.57.) In addition, the court entered a no contact order ("NCO"), 
which provided, in relevant part, that Herren could not "knowingly remain within 
100 feet of: Kip McDermott." (R., p.60.) The NCO was entered on June 19, 
2008, and expired on June 19, 2010. (R., p.60.) 
On January 13, 2009, Herren filed a motion to modify the NCO. (R., 
pp.74-75.) The basis for Herren's motion was that he "desires to attend the 
Homeowner's Association Board and other meetings where Mr. McDermott is a 
1 There were two records prepared for appeal - the original record and an 
amended record. All references to the record in the state's brief are to the 
Amended Record. 
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Board Member." (R., p.74; see also pp.76-77.) Herren, however, failed to 
request a hearing on his motion, and no modification was ever entered. (Trial Tr. 
p.27, L.19 - p.28 L.9.) Nevertheless, Herren decided to attend a Homeowner's 
Association meeting on January 20 2009. (Trial Tr. p.17 L.21 - p.18 L.5; p.20, 
Ls.1-9; p.96 Ls.14-25.) Kip was not yet at the meeting when Herren arrived and 
Herren decided to sit in the middle of the room. (Trial Tr. p.21, Ls.17-20; p.103 
Ls.3-12; p.106 Ls.9-12.) Once Kip came into the meeting room, Herren made 
eye contact with him, smiled, and moved to the back of the room. (Trial Tr. p.21 
L.21 - p.22 L.6.) Kip contacted law enforcement and advised that Herren was 
present at the meeting and in violation of the NCO. (Trial Tr. p.22, Ls.10-13.) 
Law enforcement responded and confronted Herren regarding his presence. 
(Trial Tr., p.63, L.18 - p.67, L.22.) Herren told Deputy Paul Lim that he thought 
he was beyond the 100-foot restriction after which Deputy Lim advised him that 
he was within 50 feet of Kip based on where the parties were seated. (Trial Tr. 
p.67 Ls.19-22.) Deputy Lim also concluded, prior to contacting Herren, that the 
room was only approximately 76 feet in length based on the fact that he counted 
76 one-foot cinder blocks on the outside wal1.2 (Trial Tr., p.68, L.20 - p.69 L.15.) 
As a result of Herren's violation of the NCO, Deputy Lim arrested him and the 
state charged him with the violation in Ada County Case No. 09-1176.3 (Trial Tr., 
2 Deputy Lim's estimate was later closely confirmed after he used a tape 
measure and measured the distant of the room at 75 feet by 35 feet. (Trial Tr., 
p.71 L.19 - p.72, L.3.) 
3 The original complaint filed in Case No. 09-1176 charged two counts of 
violating the NCO; however, the state declined to proceed on one of the counts, 
and the count was dismissed. (R., pp.272-273, 447-449.) 
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p.73 Ls.12-21; R., pp.272-273) The state also filed a motion for probation 
violation in Case No. 07-14755 alleging Herren violated his probation in that case 
by "[c]omitting a new crime while on probation as alleged in case number CR-
MO-2009-0001176." (R., pp.93-94.) 
Herren proceeded to a court trial in Case No. 09-1176 after which the 
magistrate found the state proved, beyond a reasonable doubt, that Herren 
violated the NCO by knowingly remaining within 100 feet of Kip. (Trial Tr. p.174, 
L.23 - p.175 L.3; R., pA88.) The court entered judgment, and Herren filed a 
timely appeal to the district court. (R., ppA88, 492-493.) 
After the court's finding of guilt in Case No. 09-1176, Herren admitted to 
violating his probation in Case No. 07-14755 by being convicted of violating the 
NCO. (4/19/2010 Tr., p.3, Ls.19-25.) As a consequence of the probation 
violation, the court revoked Herren's withheld judgment in Case No. 07-14755. 
(R., p.145.) Herren timely appealed to the district court from the magistrate's 
order revoking his withheld judgment. (R., pp.149-150.) 
Herren filed a motion to consolidate his district court appeals in Case Nos. 
17-14755 and 09-1176, which the district court granted. (R., pp.154-155, 163.) 
Herren raised three issues on appeal: (1) sufficiency of the evidence to support 
his conviction for violation of the NCO; (2) whether I.C. § 18-920 violated his 
constitutional rights as applied in this case; and (3) whether the order revoking 
his withheld judgment should be reversed on the theory that his conviction for 
violating the NCO was illegal. (R., p.185.) The district court held oral argument 
after which it entered an order rejecting all of Herren's claims. (R., pp.247-254.) 
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Herren states the issues on appeal as: 
1. Must this Court vacate Mr. Herren's judgment of conviction 
for the crime of violation of a no contact order because the 
magistrate did not find - and there was insufficient evidence to 
support - that Mr. Herren had contact in violation of the NCO? 
2. Must the order revoking Mr. Herren's withheld judgment be 
reversed because the conviction that is the basis for the probation 
violation is illegal? 
(Opening Brief of Appellant ("Appellant's Brief'), pA.) 
The state rephrases the issues on appeal as: 
1. Did the district court correctly reject Herren's claim that violation of a no 
contact order occurs only where there is touching and communicating and 
conclude there was substantial competent evidence admitted at trial from which 
the magistrate found beyond a reasonable doubt that Herren was guilty of 
violating the no contact order? 
2. Because Herren's claim that his conviction for violating the no contact 
order was illegal is without merit, does his claim that the order revoking his 




There Was Substantial Competent Evidence Admitted At Trial From Which The 
Magistrate Found Herren Guilty Of Violating The No Contact Order 
A. Introduction 
Herren challenges his conviction for violating the NCO entered against 
him after he destroyed Kip's property, arguing that the plain language of I.C. § 
18-920 requires the state to prove the defendant had "contact with the protected 
person" and that the "contact be in violation of the NCO," with "contact" requiring 
"touching or communicating." (Appellant's Brief, pp.5-8.) Herren's argument fails 
because a review of the relevant law shows the district court correctly concluded 
the state presented substantial competent evidence to prove beyond a 
reasonable doubt the only elements it was required to prove under I.C. § 18-920, 
which does not include a requirement that there be actual touching or 
communicating. 
B. Standard Of Review 
On review of a decision rendered by a district court in its intermediate 
appellate capacity, the reviewing court "directly review[s] the district court's 
decision." State v. DeWitt, 145 Idaho 709,711,184 P.3d 215, 217 (Ct. App. 
2008) (citing Losser v. Bradstreet, 145 Idaho 670, 183 P.3d 758 (2008)). The 
appellate court "examine[s] the magistrate record to determine whether there is 
substantial and competent evidence to support the magistrate's findings of fact 
and whether the magistrate's conclusions of law follow from those findings." kL. 
"If those findings are so supported and the conclusions follow therefrom and if 
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the district court affirmed the magistrate's decision, [the appellate court] affirm[s] 
the district court's decision as a matter of procedure." 1st. (citing Losser, 145 
Idaho 670, 183 P.3d 758; Nicholls v. Blaser, 102 Idaho 559, 633 P.2d 1137 
(1981)). 
An appellate court will not set aside a judgment of conviction entered upon 
a jury verdict if there is substantial evidence upon which a rational trier of fact 
could have found the essential elements of the crime beyond a reasonable 
doubt. State v. Miller, 131 Idaho 288, 292, 955 P .2d 603, 607 (Ct. App. 1997); 
State v. Reyes, 121 Idaho 570,826 P.2d 919 (Ct. App. 1992); State v. Hart, 112 
Idaho 759, 761, 735 P.2d 1070, 1072 (Ct. App. 1987). In conducting this review 
the appellate court will not substitute its view for that of the trier of fact as to the 
credibility of witnesses, the weight to be given to the testimony, or the reasonable 
inferences to be drawn from the evidence. Miller, 131 Idaho at 292,955 P.2d at 
607; State v. Knutson, 121 Idaho 101, 822 P.2d 998 (Ct. App. 1991); Hart, 112 
Idaho at 761, 735 P.2d at 1072. Moreover, the facts, and inferences to be drawn 
from those facts, are construed in favor of upholding the verdict. Miller, 131 
Idaho at 292,955 P.2d at 607; Hart, 112 Idaho at 761,735 P.2d at 1072. 
C. The State Presented Sufficient Evidence To Prove The Essential 
Elements Of Violation Of A No Contact Order 
Idaho Code §18-920(2) provides that "violation of a no contact order is 
committed when:" 
(a) A person has been charged or convicted under any offense 
defined in subsection (1) of this section; and 
(b) A no contact order has been issued, either by a court or by 
an Idaho criminal rule; and 
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(c) The person charged or convicted has had contact with the 
stated person in violation of an order. 
The state presented substantial competent evidence on each of the 
foregoing elements by proving that Herren, who was subject to a NCO as a result 
of his malicious injury to property conviction in Case No. 07-14755, violated the 
specific term of that order prohibiting him from knowingly remaining within 100 
feet of Kip McDermott. (See generally Trial Tr., pp.12-93.) The magistrate 
concluded as much, stating: "the State has provided the Court with proof beyond 
a reasonable doubt that you violated the no-contact order and that you knowingly 
remained within 100 feet of Mr. McDermott in violation of the no-contact order." 
(Trial Tr., p.174, L.24 - p.175, L.3.) The district court, on intermediate appeal, 
affirmed the magistrate's finding of guilt. (R., pp.250-253.) Herren argues this 
conclusion was erroneous, asserting one cannot violate a no contact order for 
purposes of I.C. § 18-920(2) unless there is "communication or physical 
touching." (Appellant's Brief, p.5.) Herren is incorrect. 
The objective of statutory interpretation is to give effect to legislative 
intent. State v. Pina, 149 Idaho 140, 144,233 P.3d 71, 75 (2010); Robison v. 
Bateman-Hall, Inc., 139 Idaho 207, 210, 76 P.3d 951, 954 (2003). Because "the 
best guide to legislative intent" is the words of the statute, the interpretation of a 
statute must begin with the literal words of the statute. State v. Doe, 147 Idaho 
326, 328, 208 P.3d 730, 732 (2009). Where the statutory language is 
unambiguous, a court does not construe it but simply follows the law as written. 
McLean v. Maverik Country Stores, Inc., 142 Idaho 810,813, 135 P.3d 756, 759 
(2006). Thus, if the plain language of a statute is capable of only one reasonable 
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interpretation, it is the Court's duty to give the statute that interpretation. Verska 
v. 8t. Alphonsus Regional Medical Center, _ Idaho _, _ P.3d _, 2011 
WL 5375192, at *6 (Idaho, Nov. 9, 2011) (disavowing cases with language that 
Court might not give effect to unambiguous language of statute if such was 
"palpably absurd"). 
Contrary to Herren's argument, I.C. § 18-920(2) does not, and is not 
intended to, define the meaning of the word "contact" for purposes of determining 
whether a violation of a no contact order has occurred. Idaho Code § 18-920(1) 
authorizes the issuance of no contact orders when an individual is charged with 
certain enumerated offenses "or any other offense for which a court finds that a 
no contact order is appropriate." That provision further states that a no contact 
order "may be imposed by the court or by Idaho criminal rule." Id. Idaho 
Criminal Rule 46.2 in turn requires that "[n]o contact orders issued pursuant to 
Idaho Code § 18-920 shall be in writing and served on or signed by the 
defendant" and provides that "[e]ach judicial district shall adopt by administrative 
order a form for no contact orders for that district." Rule 46.2 further requires that 
the no contact order form contain "[a]n advisory that ... [a] violation of the order 
may be prosecuted as a separate crime under I.C. § 18-920." LC.R. 46.2(4)(a). 
The NCO in this case complied with these requirements. (R. p.60.) 
It is apparent from a plain reading of the statute and the rule referenced 
therein that the legislature did not intend to define or limit the meaning of the 
word contact for purposes of the content of any particular no contact order or for 
purposes of what will constitute a violation of the order. Rather, the no contact 
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order itself defines the prohibited contact and any violation of the terms of a no 
contact order is sufficient to charge a crime under I.C. § 18-920(2). The district 
court correctly rejected Herren's argument to the contrary. Herren's reliance on 
Cooper v. Cooper, 144 P.3d 451 (Alaska 2006), for a contrary conclusion is 
misplaced. (Appellant's Brief, p.8.) 
In Cooper, the Alaska Supreme Court addressed whether "'appearing 
within the sight' of a protected person" constituted contact for purposes of the 
statute penalizing violation of a no contact order. 144 P.3d at 457-458. The 
court concluded it did not, holding the "common usage" of the word "contact" 
requires "physically touching or communicating." kL. Unlike Herren's case, 
however, the court in Cooper was required to interpret the word "contact" 
because, under Alaska law, in order to prove a violation of a no contact order, the 
state must prove the defendant engaged in specific enumerated behavior. kL. at 
455,457. One of the enumerated behaviors alleged in Cooper was based on the 
prohibition against "contacting or communicating with" the protected party. kL. at 
457. Thus, the court was required to decide the meaning of those words in order 
to ascertain whether a violation occurred. Idaho law, on the other hand, does not 
limit prosecution for violation of a no contact order to statutorily proscribed types 
of contact. It instead permits prosecution based on a violation of a no contact 
order, and it is the order itself that defines what conduct, or contact, is prohibited, 
which, in this case, includes knowingly remaining within 100 feet of the protected 
party. As such, there is no need for this Court to interpret the word "contact," and 
Cooper is therefore unpersuasive. 
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Because Herren has failed to establish the state was required to prove he 
touched or communicated with Kip in order to establish he violated the NCO, he 
has failed to establish any error in the district court's order finding there was 
sufficient evidence to support his conviction. 
II. 
Because Herren Has Failed To Establish His Conviction For Violating The NCO 
Was Illegal, He Has Likewise Failed To Establish Error In The Revocation Of His 
Withheld Judgment Based On The Conviction 
Herren, relying on his argument that his conviction for violating the NCO 
was "illegal" due to insufficient evidence, contends that the magistrate's order 
revoking his probation in the malicious injury to property case that gave rise to 
the NCO should be vacated. (Appellant's Brief, p.12.) Because Herren has 
failed to establish any illegality in his conviction for violating the NCO, his claim 
that the magistrate erred in revoking his withheld judgment on this basis 
necessarily fails. The district court's order affirming the magistrate's order 
revoking Herren's withheld judgment should, therefore, be affirmed.4 
4 Although the district court did not separately analyze Herren's claim that the 
order revoking his withheld judgment should be vacated, the district court's order 
indicates the order entered in Case No. 07-14755 was affirmed (R., p.247), 
presumably based on the court's conclusion that the conviction for violating the 
NCO was valid. 
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CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order (1) affirming the judgment entered upon the magistrate's finding that 
Herren was guilty of violating a no contact order, and (d) affirming the 
magistrate's order revoking Herren's withheld judgment. 
DATED this 2nd day of February, 2012. 
JESSI M. LORELLO 
Deput Attorney General 
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